
On March 11, 2011, a massive 9.0-magnitude earthquake and resulting tsunami hit northeast Japan, causing 
thousands of deaths and extensive property damage. Businesses in Japan were obviously affected, but the impact 
of the earthquake will reach beyond Japan. Indeed, businesses elsewhere that use Japanese-made parts or supplies 
may face a disruption in their supply chain. In fact, that is already occurring.  According to a Los Angeles Times 
article on March 18, 2011, “General Motors Co. is suspending production of Chevrolet Colorado and GMC 
Canyon pickup trucks at a factory in Shreveport, La., for at least one week starting Monday because of a shortage 
of parts coming from Japan.”  

And the Wall Street Journal reported that businesses affected by a disrupted supply chain may seek coverage 
under their property insurance policies:   

“[T]he effects of Japanese plant closures, transportation delays and power shortages could reverberate beyond 
the country’s borders and lead to insurance claims, say industry executives, analysts and brokers who arrange 
business-interruption coverage.  For companies that purchased protection against such disruptions, it may be 
their insurer that foots the bill.”  Wall Street Journal, March 17, 2011.

The primary coverage that may apply to these types of claims is Contingent Business Interruption coverage.
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There are many different versions of contingent business interruption endorsements in use by insurers around the world.  
Although the precise language of the endorsements might be different, there are several elements common to virtually all CBI 
endorsements that the insured must establish in order to recover.

supplier or Customer

Contingent business interruption is intended to provide coverage for loss of business income or extra expense caused by 
the interruption of the insured’s business when a customer or supplier sustains physical loss or damage that prevents the 
supplier from supplying the insured or the customer from accepting the insured’s goods or services.  Many policies today use 
the phrase “direct supplier or customer,” or “suppliers or customers with whom the insured has a contractual relationship.”   
Some endorsements use the phrase “any supplier or customer,” and others simply “supplier or customer.”  Other forms use 
“contributing properties” and “recipient properties.”  The ISO 2007 Business Income From Dependent Properties form defines 
dependent properties to include “Contributing Locations,” “Recipient Properties,” “Manufacturing Locations,” and “Leader 
Locations.”   In order to recover, the insured must prove that the entity that sustained the damage fits within the descriptive 
language used in the policy.

physical loss or damage of the type insured against by this policy

CBI endorsements almost universally define the kind of damage to the supplier or customer as co-extensive with the coverage 
provided to the insured directly.  This language is intended to limit the coverage provided to that provided to the insured.  Thus, 
the question is:  if this had happened to the insured’s premises, would the loss be covered?  If the policy doesn’t provide earthquake 
or flood coverage to the insured, then the CBI endorsement does not provide coverage to the insured for interruption of the 
insured’s business caused by earthquake or flood damage to a supplier’s property.  Similarly, all the exclusions that apply to the 
insured’s property or time element coverages apply with equal force to the CBI endorsement.

property of the type insured

This provision limits the kind of property damage that will support a CBI claim to the same kind of property insured by the 
policy.  This provision, like the one above, is applicable if the damage had occurred to the insured’s own property and would be 
covered.  If, for example, the policy excludes coverage for the insured’s underground piping, the CBI endorsement would not 
apply if the interruption of the supply chain was caused by damage to underground piping at the dependent property, because 
that damage would not have been covered if the insured sustained it directly.

the Coverage territory

Most CBI endorsements limit coverage to suppliers or customers located within the coverage territory of the policy.  So, if 
the policy covers property of the insured in the United States, Canada, and Mexico, the CBI’s coverage is coextensive with that 
coverage.  Such a policy would not provide coverage for damage sustained by suppliers in Japan, for example.

On September 20, 1999, an earthquake struck portions of Taiwan.  The earthquake damaged two power substations that supplied 
power to two different suppliers of an American manufacturer—Pentair, Inc.  The suppliers, whose property was not otherwise 
damaged, could not supply Pentair with component parts for products Pentair manufactured, and Pentair lost sales as a result.

Pentair was insured by American Guarantee and Liability Insurance Company under a property insurance policy that included 
contingent business interruption coverage.  The policy covered “loss or damage resulting from damage to or destruction by the 
perils insured against, of… property of a supplier of goods or services to the insured … located within the territory defined…” 
in the policy.

Pentair made a claim for its losses under this policy, asserting two theories.  First, Pentair claimed that the electrical utility in 
Taiwan was one of its suppliers even though it only supplied electricity to the component part manufacturers in Taiwan, and 
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Contingent business interruption coverage applies when a supplier of the insured sustains damage and is unable to supply the 
insured, causing an interruption of the insured’s business.  One issue that is likely to arise from the March 11, 2011 earthquake 
in Japan is whether there is coverage for damage to suppliers of a supplier of the insured.  In other words, how far back in the 
supply chain must one go to determine if a given entity is a supplier of goods to the insured.

In many situations, this issue may be resolved by the policy language itself.  A contingent business interruption endorsement that 
provides coverage for damage to a “direct supplier of the insured” should be limited to direct suppliers only.  So, there should 
only be coverage if the direct supplier sustains the requisite physical damage.  Physical damage to a component part supplier of 
the direct supplier should not give rise to coverage under a policy using the “direct supplier” language.

A 1996 case from Illinois may be problematic in those cases where the language of the contingent business interruption 
endorsement refers to “any supplier,” or even “supplier.”  In Archer-Daniels-Midland Company v. Phoenix Assurance Company, 936 F. 
Supp. 534 (S. d. Ill. 1996), the court faced the issue of who a supplier is under a policy with a CBI endorsement using the words 
“any supplier of goods or services” to an insured location.  There, the “Great Flood of 1993” on the Mississippi River and its 
tributaries disrupted AdM’s grain business.  

ADM made two CBI claims:  first, ADM argued that it was entitled to increased shipping costs because the Coast Guard and 
the Army Corps of Engineers were suppliers of services to AdM, which used the rivers to transport grain by barge.  The court 
focused on the phrase “any supplier” in holding that the governmental entities that controlled river traffic were in fact suppliers 
to AdM.  The court allowed recovery of AdM’s increased transportation costs incurred because of physical damage to the river.

Second,  ADM sought the increased costs of obtaining grain resulting from the flooding of fields used by farmers to grow grain.  
ADM bought all of its grain from grain dealers.  The dealers in turn bought the grain from the farmers. Because of the flood 
damage to the fields,  ADM had to spend more than it normally did to purchase grain.  The court acknowledged that the farmers 
were indirect suppliers of grain not in contractual privity with AdM. Nevertheless, and again focusing on the “any supplier” 
language, the court allowed AdM to recover these costs under the CBI coverage as well.  The court said that the insurer could 
have protected itself from this claim by limiting coverage to “direct suppliers.”

This case poses little risk to those insurers that have policies using the “direct supplier” language in the CBI endorsement.  The 
case may be used by insureds seeking coverage under policies containing CBI endorsements using “any supplier” or even the 
unqualified  term “supplier.”  
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second, that the parts manufacturers’ loss of electric power was physical loss or damage to the supplier itself.  After the trial court 
granted American Guarantee’s motion for summary judgment, Pentair appealed to the Eighth Circuit Court of Appeals.

The court affirmed the trial court.  Pentair, Inc. v.  American Guarantee and Liability Insurance Company, 400 F.3d 613 (8th Cir. 2005).  
As to the first claim, the court noted that the Taiwanese power company did not supply anything to Pentair.  Because the actual 
supplier sustained no damage other than the loss of electric power, the court concluded that no property of a supplier sustained 
damage, and the contingent business interruption coverage was not triggered.

As to the second issue, the court concluded that the loss of electrical power, in and of itself, was not physical loss or damage as 
that term was used in the policy.  The court distinguished the situation where the loss of power causes other damage, noting that 
courts allow recovery for the other damage, but the court could find no case where the loss of power alone was deemed to be 
physical loss or damage.  

This case has potential application for claims arising from the March 11, 2011 earthquake in Japan.  First, the mere loss of electrical 
power should not constitute physical loss or damage under a contingent business interruption endorsement. Second, even if a 
supplier location sustains some physical damage, an idle periods issue may arise if the supplier also lost electrical power.

The case was handled by David Bland of our Minneapolis office.
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A February 18, 2011 decision from a federal court in New York emphasized the importance of using specific wording in the 
policy to reflect the intent of the insured and the underwriter. In Park Electrochemical Corp. v. Continental Casualty Company, 
2011 wL 703945, No. 04-CV-4916 (E.d.N.y. February 18, 2011), the court discussed two principles of contingent business 
interruption coverage—who is a supplier, and where does the loss occur.   Although this case should be limited to the policy 
language at issue, it is published and available to those who represent insureds.  we suspect it will be cited in support of CBI 
claims that may not be covered.

Park’s subsidiary, Neltec, manufactures and sells circuit boards manufactured in Arizona.  Neltec purchases one component of 
the boards from another Park subsidiary, Nelco, located in Singapore.  In late 2002, an explosion at the Nelco Singapore plant 
destroyed the machine used to make the component Neltec needed to make its circuit boards.  Nelco was separately insured by 
Royal, which paid $7.4 million for the property damage Nelco incurred from the explosion.  Nelco had no business interruption 
coverage.

Neltec made a $2.6 million claim for lost business income under its policy, issued by Continental, contending that Nelco was a supplier 
under the CBI coverage, and that its loss occurred in Arizona, not Singapore, so as to fall within the CBI’s territorial limitation.  The 
Continental policy provided the following limitation as to the territory covered:  “[t]he coverage territory is The United States of 
America, including its territories and possessions, and Canada.”  The contingent business interruption coverage stated:

[Continental] will pay for the loss resulting from necessary interruption of business conducted at Locations 
occupied by the Insured and covered in this policy, caused by direct physical damage or destruction to:

a. any real or personal property of direct suppliers which wholly or partially prevents the delivery of materials 
to the Insured or to others for the account of the Insured ...

The court did not quote further from the CBI endorsement.  It appears  the CBI endorsement itself did not require the supplier 
to be within the coverage territory of the policy, as many CBI endorsements do.  If true, this is a key distinction that should lead 
to a different result.

territorial limitation

The court concluded that Neltec’s loss, a financial loss only, occurred in Arizona, a location clearly within the territory covered 
by the policy.  The court based its decision on the insuring language “loss resulting from necessary interruption of business 
conducted at Locations occupied by the Insured…”  Because the loss occurred at the Arizona facility, the loss was within the 
territory covered by the policy and summary judgment in favor of Park was appropriate.

subsidiary as supplier

The court noted that the policy did not define “direct supplier.”  The court also noted that Nelco was clearly a “direct supplier” 
of Neltec.  The policy did not include any provision limiting  “direct suppliers” to non-subsidiary suppliers, as some policies do.  
Specifically, the court noted other policies which limit dependent suppliers to entities “not operated by the insured.” The court 
considered all the extrinsic evidence offered by Continental as to whether subsidiaries were included, and ultimately found the 
term “direct supplier” was ambiguous because it could include subsidiary suppliers.  

analysis

This decision should be limited to the precise policy language at issue, which is distinguishable from many other policies 
containing CBI endorsements.  Missing from the language quoted by the court is the typical CBI language limiting coverage to 
“locations of direct suppliers or customers located within the territory of this policy.”  Those policies that do not contain a 
territorial limitation in the CBI endorsement itself may be susceptible to the interpretation given in Park.
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